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BRIEF FOR THE APPELLEE 


Preliminary Statement 

The petitioner-appellant, Julio Juventino Lujan, appeals 
from a judgment of the United States District Court for 
the Eastern District of New York (Mishler, C/i. J.), en¬ 
tered June 111. 1H74, which dismissed without a hearing his 
pre-trial petition for a writ of habeas corpus (App. infra , 
17a). l’etitioner-appellant is presently incarcerated in the 
Federal Detention Headquarters in New York City and 
is awaiting trial on an indictment charging him with con¬ 
spiring to import large quantities ol heroin into the United 
States (l’et. App., Dial. The petition for a writ of habeas 
corpus sought the discharge of petitioner-appellant from 
custody and an order directing his return to Argentina, on 
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the ground that "his presence in tin* United States of 
America was secured by fraud, duplicity, and other un¬ 
lawful means and in violation of the international treaties 
and obligations of the United States in violation of Article 
VI, Clause 2 of the United States Constitution, as decided 
I'.v ( mini Slates v. Toscanini), [50U F.2d 2t>7 (('.A. 2) |" 
(I’et. App., 4a-5a). 

Statement of Facts 

nn duly lit. 11)73, petitioner-appellant Julio duventino 
Lujan was indicted by a grand jury empanelled in the 
Kastern District of New York. The petitioner-appellant, 
along with eight other co-defendants, was charged with 
conspiracy to import a large quantity of heroin into the 
United States and conspiracy to receive, conceal, buy, sell 
and lacililah the transportation, concealment and sale of 
the heroin after the heroin entered the United States | I*ei. 
App. 12a). On the same day in which the indictment was 
returned, duly 11), 11)73, a warrant was issued which 
"commanded" any "Special Agent of the Drug Enforce¬ 
ment Administration" or any "United States Marshal or 
any Deputy United States Marshal" to arrest Julio duven¬ 
tino Lujan and bring him forthwith before the United 
States District Court for the Eastern District of New 
York to answer [the] indictment” (App. infra , lSa-lUu). 

On November 2, 11)73, petitioner-appellant was arraigned 
on the indictment and entered a plea of not guilty. The 
allegations regarding the manner in which petitioner- 
appellant was apprehended, which formed the basis of his 
application for a writ of habeas corpus in the district 
court, Were contained originally in a motion to dismiss the 
indictment and were supplemented hv an oiler of proof on 
the oral argument of that motion (App., infra la-llal. Al¬ 
though the district court, granted the motion to dismiss tin* 
indictment because id' the failure of the United States to 
deny the allegations relating to petitioner’s apprehension. 
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the district court (on consent of both parties) later vacated 
the order of dismissal on the ground that the validity of 
the indictment (which was obtained prior to the arrest of 
petitioner-appellant) could not be affected by the manner 
in which he had been apprehended. 

On the assumption that the appropriate pre-trial remedy 
was a petition for a writ of habeas corpus, petitioner- 
appellant proceeded to tile such an application. In sub¬ 
stance, it incorporated the allegations of the earlier motion 
to dismiss (as supplemented by the offer of proof made at 
the hearing on that motion). Petitioner-appellant alleged 
that (Pet. App. Sa-lOa) : 

(a) On or about October 26th, 1973, the de¬ 
fendant Lujan flew an airplane on a chartered flight 
from Argentina into Bolivia. This was a legal flight 
with flight clearance given by Argentine and Bolivian 
authorities. The flight was arranged by American 
Agents who lured Lujan to fly from Argentina into 
Bolivia under the pretext of flying a passenger who 
had business with American interests in Bolivian 
mines. On arrival in Bolivia, Bolivian police placed 
Lujan in custody without formal charge of any kind. 
He was not permitted to communicate with the 
Argentine Embassy, an attorney, or any member of 
his family. The Bolivian police compromised did 
not have lawful mandate from their own law en¬ 
forcement authorities to effect the detention of 
Lujan. They were in effect bribed by American 
agents. 

(b) On or ubout October 27th, 1973, Lujan was 
taken by the Bolivian armed police from Santa 
Cru/,. Bolivia to LaPaz. Bolivia without his consent 
and under the threat of force and again held in¬ 
communicado. In charge of this operation was 
Major Outdo Lopez of the Bolivian Police, who at 
times during the Lujan detention skirted his own 
police lest inquiry be made,,reference,Lujan. 
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(e) On or about November 1st. 11173, Lujan was 
thru taken by Bolivian Police (Lieutenant Terrazas 
ami American (M.A. agents or operatives) in Bolivia 
to the airport where lie was V ddy abducted ami 
nlaccil on an airplane and taken to New York. 

idt On or about November 2nd, ILujan 
arrived at Kennedy Airport in (Jueens, New York, 
within the Fastern Oistrict of New York and was 
thereafter formally arrested and charged for the 
lirst time by additional Federal Agents who were 
waiting for him. 

lei It is also clear on information and belief 
that Failed States Law Fnforcement Oflicers acting 
covertly with the Bolivian Police were able to abduct 
Lujan, a national of a third country, Argentina, 
without any lawful intervention, to wit. formal 
charge by the Bolivian Police, formal charge and 
extradition by the Failed States Authorities, and 
the arrival of Lujan in New York City was a gross 
act of International banditry in which the Failed 
States participated with the bribed police of a 
second country acting ultra vires to abduct the 
foreign national of a third country in violation of 
its treaties with Argentina and Bolivia, and the 
agreements set forth by the Organization of American 
States tOAS). 


Petitioner-appellant made clear, however, that (App., 
infra, Ida) : 

* * * Lujan's allegations and the thrust of his ap¬ 
plication doesn't involve either the torture or terror 
we litid in Toscanino and doesn't involve, to our 
knowledge at this time, any electronic wiretapping 
or eavesdropping, illegal or otherwise. We make no 
such allegation. We have no facts of that. 
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Thirdly, your Honor, as far as Lujan is con¬ 
cerned, we make no claim as far as custodial inter¬ 
rogation of any kind—those long hours of inter¬ 
rogation that were the fact pattern, at least, on 
ai'iidavit, in Toscauino. 

The thrust of Lujan's application is the deceit 
and trickery to lure him to Bolivia—the Unite** 
States’ plan and the cooperation between tL 
Bolivian police and the American operatives. 

The district court, which had granted the earlier motion 
to dismiss solely because of its belief that an appeal in 
this case “might very well help fix the parameters of 
[United States v. | Toscauino, [500 F.2d 267 (C.A. 2)]” 
(App. infra, 11a l, dismissed the petition for a writ of 
habeas corpus without a hearing. And, it is that order 
from which the petitioner-appellant appeals. 


ARGUMENT 

The petition for a writ of habeas corpus was 
properly denied. 

1. Introduction and Summary 

1. Until tin* holding of a three-judge panel in United 
States v. Toscauino, 500 F.2d 267 (C.A. 2, 10741, it was 
settled law in this Circuit, and elsewhere, that the power of 
the district court to try a person was not impaired by the 
fact that ue had been brought within the district court's 
jurisdiction by forcible abduction. United States v. Solicit, 
244 K.2d 520 (C.A. 2, 1057), certiorari denied, 355 U.8. 873; 
United States c.r ret. Moore V. Martin, 273 F.2d 344 (C.A. 

2, 10501 ; United States ex ret. Iturgctt V. Wilkins, 283 F.2d 
306 i C.A. 2. 1060) ; LaFranca v. Immigration and Naturali¬ 
sation Serriee, 413 F.2d 686 (C.A. 2, 1060). Indeed, in 
t nited Stales ex ret. Orsini v. Rcinckc, 286 F. 8upp. 974 



(I). Conn. 1908), allirmed on the opinion below, 397 F.2d 
977 (C.A. 2, 1968), certiorari denied, 393 F.S. 1050 
i 1 900 i, the district court held that the “rule that an illegal 
arrest without more does not void a conviction and is not a 
ground for a collateral attack by habeas corpus is well 
established whether the conviction was bv a federal * * * 
or it state court” and tint! it does not matter “how grossly 
illegal the arrest may have been” (280 F. Hupp. 974j. 
Moreover, the district court went on to hold f2N<i F. Hupp. 
977-978) : 

In testing whether "due process of law is satisfied,'’ 
Frisbir v. Collins, 312 F.S. at 522, 72 S.t’t. at 512, 
concern is only with constitutional violations which 
have a prejudicial effect upon the guilt determining 
process at tin* trial. The relationship between the 
remote concept of an illegal arrest and a later con¬ 
viction of the arrestee at a trial is established only 
when there is a functional link between the two. 
It is not the rupture of a defendant's privacy— 
whether of his home, or his person—but the use of 
the fruits of that unconstitutional intrusion to ob¬ 
tain his conviction that is forbidden, e.g. the admis¬ 
sion tit the trial of evidence obtained by an unlawful 
search and seizure. .l/u/<// v. Ohio, 307 F.S. 043, 81 
H.Ft. 1984, 0 L.Fd. 2d 1081 t 1901 ). Hee also, (lior- 
ilrnrllo V. I nihil Stairs, 357 F.H. 180, 78 H.Ft. 1245, 
2 L.Fd. 2d 1503 tl958i i narcotics seized under an 
Invalid warrant I ; Ai/iiilnr v. Tr.rns, 378 F.H. 108, 84 
H.Ft. 1509, 12 L.Fd. 2d 723 (1904i (narcotics); 
link V. Ohio, 379 F.S. 89. 85 H.Ft. 223, 13 L.Fd. 2d 
142 (1904) (betting slips). However, if evidence of 
a defendant's guilt obtained as a result of an uncon¬ 
stitutional search or arrest was not introduced tit 
his trial, there is no ground for assailing its fairness 
under due process standards, for the illegal seizure 
has had no prejudicial effect in the determination of 
liis guilt. 


In affirming this order denying Orsini's petition for a writ 
of habeas corpus, the pane l i which was composed of Judges 
Smith. Kaufman and Hays) wrote (397 F.2d 977): “We 
affirm tin* judgment on the grounds given in [the district 
court’sj thorough and reasoned opinion." Moreover, in* 
Johnson v. Louisiana , Ittti C.S. Jot; t 1971 I, likewise ignored 
by the majority in I nihil Stairs v. Tnsranino, the Supreme 
Court adopted nu approach essentially the same as that in 
Orsini i 400 t'.S. at 305). Accord: I'nited States v. Turner, 
442 l\2d 1140, 114S, n. I (C.A. 8, 1971). 

2. In t nihil States v. Toscuninn, 50(1 F.2d 207 (C.A. 
2), without the benefit of a hearing en bane, the panel 
lcomposed of Judges Mansfield. Oakes, and Anderson) 
ignored altogether the reasoning which had been reaffirmed 
only a few years earlier, and held that the Hue Process 
Clause was offended by the manner in which the defendant 
had been brought within the jurisdiction of the district 
court. Relying on Mapp v. Ohio, 307 l\S. 043 (1900) and 
Rorhin v. California. 312 C.S. 105 t 19521, the panel in 
Toscanino held that these “decisions unmistakably contra¬ 
dict [the Supreme Court’s pronouncement in Frisbie v. 
Collins, 342 C.S. 519, 522 | that •due process of law is satis- 
lied when one present in court is convicted of a crime after 
being fairly apprized of the charges against him and after 
a fair trial in accordance with constitutional procedural 
safeguards'" (500 F.2d 274).* 

* Mapp v. Ohio, 367 U.S. 643 (I960), had already been de¬ 
cided when the panel in Orsini adopted the reasoning of the 
district court’s opinion. Of course, Rochin V. California, 342 
C.S. 165 (1952 1 , was decided even before Frisbie V. Collins, 342 
U.S. 519 (1952), and the reasoning of the panel that Rochin 
“unmistakably contradict| sj” the holding in Frisbie is, at the 
very least, difficult to understand. Indeed, Rochin itself has been 
undermined: and “the ‘shock the conscience’ test of Rochin * * * 
has not been favored by the Supreme Court.” Weinreb, Criminal 
Process, p. 323 (Foundation Press, 1974, 2nd ed.). 




TIu* panel in I nihil Stnhx v. Toxinnino, xu/mi, also 
lu-l< 1 that tin* maimer in which the ilel'emlant had heen ap¬ 
prehended violated the I’nited Nations Charter and the 
Charter of the Organization of American States, and that, 
in any event, the supervisor,! powers which it exercised 
over the administration of justice extended to the creation 
of sanctions to "remedy aliases of a district court's process.” 
The panel, relying on cases in the field of civil procedure, 
staled that “a federal court's criminal process is abused or 
degraded where it i< executed against a defendant who has 
been brought into the territory of the I'nited States by the 
methods alleged here" totltl F.l’d 270). 

Although we continue to adhere to the view detailed 
in our petition for rehearing in btinr in I nihil Slot's v. 
Toxrnnino that that case was derided wrongly, we believe 
that the "totality of the circumstances'' which moved the 
panel in Tosronino to tind a due process violation and to 
invoke its supervisor,! powers is so materially different here 
than in Toxranino, that a different result is warranted. We 
acknowledge, however, our inability to distinguish the facts 
here from those in Tnsioniim with regard to that portion 
of the panel opinion which additionally sustained the hold¬ 
ing there on the basis of a violation of the I’nited Nations 
Charter and the Charter of the Organization of American 
States. 


The allegations here are almost identical to those in 
) nih il Slabs !. Solo II. 1*11 F.l’d .V20 (C.A. 1\ lib" I. cer¬ 
tiorari denied, dob l.S. s”;!, where the defendant alleged 
that lie was "assaulted and ‘kidnapped’ by Mexican Security 
Police, as agents of or instigated by the Federal Ilurenu of 
Investigation: and brought to Laredo. Texas, without any 
formal deportation proceedings, which we are told are ela¬ 
borate and technical and always observed with meticulous 
care by Mexican authorities" (244 F.l’d at fil'd l. Although 
it was held in Solo II that these allegations, if true, would 
not constitute a treaty violation or affect the jurisdiction id' 


the district court, the panel in I niteel States v. Toseanino 
plainly intimated that Sobell would not he decided the same 
wav today: it distinguished Sobell on the sole ground that 
the defendant there did not raise the issue whether the 
United Nations Charter or the Charter of tin* Organization 
of American States, which were both in effect at the time, 
had Iu*en violated to(MI l\2d 

We respectfully submit that this third alternative basis 
for the holding in Toseanino -based on the alleged viola¬ 
tion of the United Nations Charter and the Charter of the 
Organization of American States which was rejected even 
bv Judge Anderson who concurred in the result *, is so 
plainly erroneous that it should be regarded as dictum and 
not followed further. A* Judge Mulligan observed in his 
opinion (joined by Judge 'limbers), dissenting from the 
denial of the petition for reheating in banc in Toseanino: 

“Finally, the majority holds that Toseanino, the 
foreign national, was personally clothed with the 
protection of the Charter of the Cnited Nations and 
the Charter of Organization of American States. 
This is not only unprecedented but, if it is not 

* Judge Anderson wrote (500 F.2d at 281-282): 

Further, defendant did not enter this country pursuant 
to any treaty; he is, therefore, not “clothed” in any 
treaty rights and cannot invoke the extradition treaty or 
the charters of the Organization of American States and 
the United Nations as personal defenses. United States 
v. Sobell. 142 F.Supp. 515 (S.D. N.Y. 1956) (Kaufman. 
Judge), aff’d 244 F.2d 520 (2 Cir.), cert. den. 355 U.S. 873, 
78 S.Ct. 120, 2 L.Ed. 2d 77 (1957). Violation of the 
standards laid down by these treaties is again indicative 
of the denial of due process, but not a defense in and of 
itself. By and large treaties are to be enforced by govern¬ 
ments, rather than by their individual citizens, and neither 
the United States, Uruguay nor Brazil contemplated that, 
under these circumstances, a defendant could personally 
seek to invoke these treaties. 
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contrary to our holding in I nihil States \. Snbcll , 
244 F.2d 520 (2d I'ir. I, eert. ileniiil, 355 F.S. S73 
< 1057). il is at least tissiparous." 

While we thus urge that the panel here follow the 
views expressed In three of the live active and senior judges 
who spoke to lies issue in Tnsea n't no, and who would hold 
that the defendant in Tnxinnino was not clothed with any 
treaty rights and cannot invoke llie charters of the Organi¬ 
zation of American States and the I'nitcd Nations as per¬ 
sonal defenses, \\e also submit that the panel in 1'oxeanino 
erred in concluding that those two treaties have been viola¬ 
ted by the kind of conduct alleged here, in Sola II and in 
Toxviinino and that this affords an additional basis for this 
panel to decline to follow the dictum in Toseauino. 

ii. Yhe Totality of the Circumstances Distinguish 
This Case From United States v. Toscanino 

Petitioner-appellant's allegations like those of the de¬ 
fendant in I nihil Slabs v. Tnseniiino, xii/irn, may properly 
be divided into two parts. First, petitioner-appellant com¬ 
plains he wits improperly lured by ruse into leaving Ar¬ 
gent i mi and living to lloiivia. Second, he claims he was 
improperly arrested by linliviau police, allegedly acting in 
violation of the laws of their own country and at the behest 
of the Failed Stales, who proceeded to place him on a plane 
to New York. In both these respects, however, the facts are 
materially dillereiii from those in Tnseanino. 

1. Whereas the defendant in Toxcuninn alleged (500 
l\2d at -00 i that he w as lured into a trap by Fruguayan 
police, who "in full view of Toscanino’s [pregnant | terri¬ 
fied wife . . . knock|ed| him unconscious with a gun 
and [threw | him into the rear seat of [a | car” and 
drove him to the lirazilian border against his will 
(ail allegedly in violation of Fruguayan law ami at 
the behest of the Failed States), petitioner-appellant 
here alleges only that he was lured by a ruse to fly 
from Argentina to ISrazil. Hut, whatever may be said 
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t>f the manner in which the defendant in Toscanino was 
allegedly taken from I ruguay to Hrazil, the Supreme Court 
lias reiterated that "[a | riitiee and strategem may he em¬ 
ployed to eateh those engaged in criminal activity” [Sor¬ 
rells- v. I nitetl Slate*. 2*7 I S. 135, It2 1 11KJ2)) and that 
"|e | riminal activity is such that stealth and strategy are 
necessary weapons in the arsenal of the police officer.” 
Sherman v. United Stales, dot! I'.S. 3(51) (11)58). Indeed, 
only recently in / nited Slates v. Hassell, 111 I’.S. 42d, the 
Supreme Court, held that the “lucre fact of deceit [will not] 
defeat a prosecution, see. e.g. la iris v. United States, 385 
1 .S. 21 Mi, i 1015(5), for there are circumstances where the 
use of deceit is the only practicable law enforcement tecli- 
ui<|iic available. In that case, which was cited bv tin* panel 
in Toscanino for the proposition that •‘‘someday’'- a situa¬ 
tion would arise “‘in which tiie conduct of law enforce¬ 
ment agents is so outrageous that due process principles 
would absolutely bar the government from invoking judicial 
process to obtain a conviction'” i5(Kl F.2d 274), the Su¬ 
preme t ourt held that such a case was not presented where 
an undercover agent induced the defendant to produce an 
illicit drug and provided him with an essential ingredient of 
the drug which was difficult to obtain. The Supreme Court 
rejected the claim that the law enforcement conduct 
violated ‘“fundamental fairness, [and was] shocking to 
the universal sense of justice"' (United States v. Russell, 
111 l .S., 42(5. 432 t 1373 1 | ; and it also rejected the invita¬ 
tion to exercise its supervisory powers to create a defense 
based upon the use of "overzealous law enforcement tech¬ 
niques" t ill I S. 435) : 

Several decisions of the I'nited States district courts 
and courts of appeals have undoubtedly gone bevond 
this court's opinions in Sorrells and Sliennan in 
order to bar prosecutions because of what thev 
• bought to be for want of a better term “overzealous 
law enforcement." Hut the defense of entrapment 
enunciated in those opinions was not intended to 
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give tin* federal judiciary a "chancellor's fuot" veto 
over law enforcement practices of which it did not 
approve. 1 In* execution of tin* federal laws under 
our Constitution is routined primarily to the Execu¬ 
tive l>ranch of tin* <invernmnnt, subject to applicable 
constitutional and statutory limitations and to judi¬ 
cially tashioncd rules to enforce those limitations. 
We think that the decision of the Court of Appeals 
in this case ipiite tin necessarily introduces an unman¬ 
ageably subjective standard which is contrary to the 
holdings of this Court in Soncll.s and Ulurman. 

The holding in Ituxxrll, and the other cases cited above, 
are even more compelling here. I alike those cases, the 
deception that was employed here was merely intended to 
obtain the custody of the defendant to answer an indictment 
which was outstanding: the entrapment cases, on the other 
hand, actually involved the prosecution of a defendant for 
a crime which he was tricked into committing. Accord¬ 
ingly. it is plain that tin* rusi by which petitioner-appellant 
Wits lured from Argentina to ltolivia, does not violate the 
I Mu* Process Clause or justify the exercise by the federal 
judiciary of “‘a chancellor’s loot' veto over law enforce¬ 
ment practices of which it [duett | not approve." 

-• The second prong of petitioner-appellant's plea for 
haneas corpus relief is likew ise materially different from that 
of I he defendant in Tnsea ni„ii. There the defendant alleged 
that alter he arrived in I*ra/.'l be was held incommunicado 
for eleven hours and was denied food and water: moreover 
he claimed that for ••seventeen days [he! was incessantly 
tortured and inte'ngateti'" intlt) l*\2d at 27ll|. The de¬ 
fendant in Timednino in ther alleged i id.) : 

[ToMnnin s| captors denied him sleep and till 
forms of nourishment for days at it time. Nourish¬ 
ment w;ts provided intravenously in a manner pre¬ 
cisely e<|iial to an amount necessary to keep him alive. 
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Reminiscent of the horror stories told by our mili¬ 
tary men who returned from Korea and China, 
Toscanino was forced to walk up and down a hall¬ 
way for seven or eijrht hours at a time. When he 
could no longer stand lie was kicked and beaten but 
all in a manner contrived to punish without scarring. 
When lie would not answer, his lingers were pinched 
with metal pliers. Alcohol was flushed into his eyes 
and nose and other tluids . . . were forced up his anal 
passage. Incredibly, these agents of the United 
States government attached electrodes to Toscanino's 
earlobes, toes, and genitals, .lai ring jolts of electric¬ 
ity were shot through his body, rendering him un¬ 
conscious for indeterminate periods of time but again 
leaving no physical scars. 

“Finally on or about I; unary L’o, 11173 Toscanino 
was brought to Rio de Janeiro where he was drugged 
hv Bra/.ilian-American agents and placed on Pan 
American Airways Flight ir'-Ml- destined for the 
waiting arms of the I nited States government. On 
or about January I’ti. 11173 he woke in the United 
States, was arrested on the aircraft, and was brought 
immediately to Thomas Puccio, Assistant United 
States Attorney. 

In contrast to these allegations, petitioner-appellant's 
counsel made it plain that his allegation “doesn’t involve 
either the torture or terror we tind in Toscanino" and that 
he made “no claim of custodial interrogation of any kind 
those long hours of interrogation that were the fact pat¬ 
tern, at least, on affidavit, in Toscanino” ( App, infra, p. 10a). 
The "thrust of Lujan's application" regarding the Bolivian 
aspect of his journey to the United States was simply “the 



coopera I ion ltd ween tin- Bolivian police ami I lie American 
operatives" in violation of Bolivian law (App. infra, 10a). 

This allegation amounts to no more than the rejected 
claim in I nihil Stairs v. Snhell, .supra, that tin* I'nited 
States "agents" who affected his arrest in Bolivia violated 
local law to do so. Since a warrant of the district court 
had issued upon an indictment chargin’; petitioner-appellant 
with a serious offense against the laws of the I'nited 
States, he laid no legal right to In* free from the custody 
of I'nited States law enforcement officials; the fact that 
his apprehension violated local law can hardly be said to 
he so shocking to the "universal sense of justice" or "so 
outrageous", that "due process princpies would absolutely 
[effectively! bar the government from invoking judicial 
process to obtain a conviction i / nihil Staten v. Uussill, 
supra. 111 I S. at 131 ).* As the Supreme Court held in 
In re ■Inhnson. ItiT l .S. 120, 12t>: 

The law w ill not permit a person to lie kidnapped 
or decoyed within the jurisdiction for the purpose of 
being compelled to answer to a mere private claim, 
but in criminal cases the interests of the public over¬ 
ride that which is, after all, a mere privilege from 
arrest. 

This principle has not been eroded. (>n the contrary as 
•Bulge Kaufman observed in t nih il States v. Snhell, supra, 
112 !•’. Supp. .‘>21, referring to this language in In lie -I nine 
snn, **[t |his principle has been followed again and again, 
in case after case involving charges of illegal abduction of 
a criminal defendant from another State or country." 

* Compare Irvine V. California. 317 U.S. 128 (105-1) where 
the Supreme Court concluded that its conscience was not shocked 
by repeated illegal, surreptitious entries into the petitioner’s 
home and installation in the bedroom and elsewhere of eaves¬ 
dropping devices; see, also. United States e.r ret. Gibbs V. Zelker, 
406 F.2d 001, 003, n. 4 (C.A. 2, 1074), where it was strongly 
suggested that the violation of state law in effectuating an arrest 
was not a defect of constitutional dimension. 
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Of course, here again, assuming arguendo some viola¬ 
tion of Holivian law or even Section 1201(a) of Title 18, 
the entrapment cases (and other related cases) are par¬ 
ticularly instructive in establishing that petitioner-appel¬ 
lant would not be entitled to the relief he seeks.* As Judge 
Friendly observed in United states v. Archer, 486 F.2d 
670. 675 (C.A. 2, 1973) : 

From Case/) v. I ailed Staten, 276 F.S. 413, 48 
S.t’t. 373. 72 L.IM. 632 t 1928) decided two months 
before Ohunt)ail, to Ifunncll v. United Staten, 411 F.S. 
423. 92 S.n. 1637, 36 !,.Fd. 2.1 366 (1973), decided 
this vent, the t'ourt has steadfastly refused to rule 
that governmental participation in a crime necessar¬ 
ily vitiates the conviction of private individuals who 
took part in committing the offense. 

Moreover, in discussing the oft-quoted passage from Mr. 
Justice Hrandeis dissent in fthnntead v. United Staten, 277 
F.S. 438 i 1928), Judge Friendly wrote in Archer (486 
F.2d at 675) : 

Justice Hrandeis' statement is eloquent but his 
view, taken in full breadth, has never commanded the 
support of a majority of the Supreme Court. In 
(thnntead itself this portion of his dissent was joined 
only by Mr. Justice Holmes and Mr. Justice Stone. 
While the tirst ground of the dissent, namely, that 
warrantless wiretapping violates the Fourth Amend¬ 
ment, 277 F.S. at 471-479. 48 S.Ct. 564, has since 
been vindicated, Katz v. United Staten, 389 F.S. 347, 
SS S.Ct. 507. HI F.Ed. 2d 576 i 19671 there has been 
no corresponding adoption of the sis-ond. based on 
the criminality of the acts of th Government agents 
under the laws of the State of Washington, 277 F.S. 
at 479-480, 4S S.Ct. 564. 

* Although there is some suggestion in United States V. 
Toneanino, supra, 500 F.2d 276. that the Federal Kidnapping Act 
(18 U.S.C. $ 1201(a)) may have been violated there, we do not 

[Footnote continued on following page] 
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Accordingly, it is submit toil tli:it tin* facts here, unlike 
the shocking allegations n! roscanino's treatment in Itrazil, 
plainly do not give rise to a violation of the Due Process 
Clause, nor do they provide any more basis for the invoca¬ 
tion of the supervisory powers than did the challenged con¬ 
duct ill ( ailed Stairs v. Subtil, supra, or I nihil States V. 
Rassill, supra, Sec, also, I aihi States V. ('often, 171 F.2il 
744, 74s, a. 11 (C.A. lt(, virliururi denied, 411 U.S. 936. 

III. The Charterc of the Organizer,ion of American 
States and the United Nations do not Afford 
Any Basis for the Relief Requested 

lln* one portion ol / ailed Shites v. 7 oseanino, s u pru , 
from which the instant case* cannot lie distinguished is that 
which was based upon an alleged violation of the charters 
of the I'nitcd Nations and the Organization of American 
States. The provisions ol these treaties which were al¬ 
legedly violated are: t 1 t Art. 2, paragraph I of the I'nitcd 
Nations ('hat ter which obligates "All Members" to “refrain 

understand on what basis Section 1201(a) can be said to have 
been violated by the seizure of petitioner-appellant for the pur¬ 
pose of transporting him to the United States to answer an 
indictment pending against him. Section 1201(a) was intended 
by “Congress ... to prevent transportation in interstate or 
foreign commerce of persons who were being unlawfully re¬ 
strained in order that the captor might secure some benefit to 
himself." Gooch V. United States, 207 U.S. 124, 128. Here, 
when petitioner-appellant was “restrained” and “transported in 
interstate or foreign commerce", it was solely for the lawful 
purpose of arresting him and bringing him to district court to 
answer an indictment charging him with a serious offense; it 
would indeed, be a strained interpretation of Section 1201(a) to 
hold that it had been violated by such conduct. Compare United 
States V. Russell, supra . where the Supreme Court held that the 
undercover agent, who conspired to produce an illicit drug and 
provided an essential and difficult to obtain ingredient for its 
production, did not “violate any federal statute or rule or com¬ 
mit any crime” (411 U.S. 430 1 . 




17 

from the treat or use of force against the territorial inte¬ 
grity or political independence of any state . . and (2) 
the Organization of American States Charter which pro¬ 
vides that the “territory of a Slate is inviolable; it may not 
be the object, even temporarily . . . of . . . measures of force 
taken by another state, directly or indirectly, on any grounds 
whatever . . (500 F.2d at 277). 

We respectfully submit that this part of the holding in 
l nihil Stalls v. Tnsittiiiiii), sii/ira, which was in fact re¬ 
jected by three of the live judges who had occasion to dis¬ 
cuss it, is so plainly erroneous that it should be regarded 
as dictum which this panel is not obligated to follow. 

1. Although the threshold issue is whether the conduct 
alleged here can reasonably be characterized as the use of 
"force" against iiolivin, within the meaning of the Charter 
of the Cnited Nations and the Organization of American 
States, we address ourselves at the outset to issue on which 
the panel in I'nitril Stalls v. Tamil n inn divided, i.e. whether 
assuming such a violation petitioner has standing to com¬ 
plain of this violation and obtain any relief thereunder. 

In Initcil Stairs v. 1,‘ansrlnr , lilt C.S. 407 (1880), the 
Supreme Court, quoting from its “fully considered" opinion 
in lliiiil Monti) Casts, 112 I’.S. 7»S0 (1884)—discussed the 
circumstances under which an individual would have stand¬ 
ing to obtain any relief arising out of a violation of a treaty 
(11!) C.S. 418-419) : 

A treaty is primarily a compact between indepen¬ 
dent nations. It depends for the enforcement of its 
provisions on the interest and tin* honor of the gov¬ 
ernments which are parties to it. If these fail, its 
infraction becomes the subject of international nego¬ 
tiations and reclamations, so far as the injured party 
chooses to seek redress, which may in the end be 
enforced by actual war. It is obvious that with ulj 


this tin 1 judicial courts have nothin;: to <lo and can 
give no redress, lint a treaty way also contain pro¬ 
visions which confer certain riyhts upon the citizens 
or subjects of one of the nations resultny in the terri¬ 
torial limits of the other, which partake of the nature 
of municipal lair, ami which are capable of enforce¬ 
ment as between private iDirties in the courts of the 
country. * * * * The ('(institution of the United 
States places such provisions as these in the same 
category as other laws of Congress, by its declara¬ 
tion that this t'oustitntion and the laws made in 
pursuance thereof, and all treaties made or which 
shall be made under authority of the United States, 
shall be the supreme law of the land. .4 treaty, then, 
is a law of the laiul, as an act of Conyress is, when- 
erer its provisions prescribe a rule by which the 
riylits of the privati I'itizen or subject may be deter¬ 
mined. And when such riyhts are of a nature to be 
enforced in a court of justice, that court resorts to 
the treaty for a rule of decision for the case before 
it as it would to a statute. 

It is plain that the two charger provisions relied upon 
by the majority are of the kind with which "the judicial 
courts have nothing to do and can give no redress." They do 
not either expressly or by implication purport to "prescribe 
a rule by which the rights of the private citizen or subject 
may be determined." And it is this fact that distinguishes 
this case from the cases such as I nited .'states v. Itausclier, 
Hit U S. 107 i 1 880 |. which involved a violation of a treaty 
of extradition that specifically prescribed the charges upon 
which a person ext i ndicted pursuant to it could lie tried, 
and Conk v. I nited States, 288 U.S. 102 I 1033), which in¬ 
volved the violation of a treaty which specifically “tixed 
the conditions under which a | British] ‘vessel may be 
seized and taken intfi a port of the United States * * * for 
adjudication in accordance with' applicable law" * * * (288 


U.S. 102, 121 i. Indeed. this distinction was recently recog¬ 
nized in Fiocconi v. Attorney General of the United States, 
162 F.2d 17.') (('.A. 2), certiorari denied, 406 U.S. 1059 
(1972 1 , where it was held that an express agree¬ 
ment between the I'nited States and a foreign govern¬ 
ment, pursuant to which an individual is surrendered stand 
trial for a particular offense stands on the same plane as 
an extradition treaty and was subject to enforcement by the 
dudicial Hranch: distinguishing such a cases from a case 
like the instant case or I'nited States v. Sobell, supra, 
•lodge Friendly, acknowledged the settled “body of case 
■aw indicating that the infringement of a foreign nation’s 
sovereignty which results from unlawful seizure and ..'educ¬ 
tion of persons or property from the foreign nation's terri¬ 
tory by American agents, is not cognizable in a federal 
court and does not effect its jurisdiction over the person or 
property. See, c.g.. The Richmond. 19 U.S. i 9 ('ranch) 102, 
:? L.Ed. 070 ( 1M5| i property i ; The Merino, 22 U.S. (9 
Wheat.) 391, 402 109, ti L.F.d. 1 IS <1S24! (property); Uni¬ 
t'd States v. t nrerzuyt. 299 F. 1015, 1016-1017 (W.D. 
Wash. 1924 ). all d sub muu. Unrersayt v. Itcnn, F.2d 492 
(9 t'ir. I. cert, denied, 269 U.S. 566, 46 S.Ct. 24, 70 L.Gd. 
415 i 1925) i person I ; United States v. Solicit, 142 F. Supp. 
515. 523 (S.O.N.Y. 19561, aff’d 244 l'.2d 520 (2 Cir.), 
cert, denied. 355 l .S. s73, 7S S.(’t. 120, 2 L.Ed. 2d 77 (1957) 
(person) ; cf. Ker v. Illinois, supra, 119 l .S. at 444, 7 S.(’t. 
*’*’5 "* 

2. Moreover, we respectfully submit, there is little in 
the way of support for the construction that the panel in 
Toseanino plac'd upon the specified provisions of the Or¬ 
ganization of American Stales Charter and the United 
Nations Charter. These provisions appear to do little more 
than prohibit "force’’ against member States; quite plainly 
the allegations here cannot be described as the use of 

* Fiocconi V. Attorney General of United States, supra, 462 
F.2d 480 n.9. 
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“force” against tin* territon of Bolivia. Tin* Eichmann 
case, cited by the majority in Tomanino (500 F.2d at 277), 
affords no support for the claim that Art. 2, Par. 4, of 
the United Nations Charter was violated by the activities 
of Israeli agents which brought to justice a mass murderer. 
Neither the Argentine complaint or the United Nations 
resolution condemning Israel even alluded specifically to 
that provision. Indeed, the resolution declared onU. “that 
acts such as that under consideration, which itffect the 
sovereignty of a member State and therefore cause inter¬ 
national friction, may il repeated endanger international 
peace and security . Whitman, iJii/cstg of International 
Laic, Vol. 5, pp. 211-212.* 

While it is true, as the majority opinion in Toucanino 
stated (500 F.2d at 27,s, that the resolution “requested” 
Israel “to make appropriate reparation in accordance with 
the ('hurtor of the United Nations and rules of interna¬ 
tional law , this apparently referred merely to procedures 
followed where one nation violates the sovereignty of an 
other nation; moreover, neither the United Nations Char¬ 
ter nor the principles of international law require the re¬ 
turn of the abducted person, particularly in the absence 
of a request by the State from which the person was ab¬ 
ducted.** Indeed, as detailed in Whitman, Diyestg of In- 

* The United Nations resolution did not characterize the 
seizure of the ex-Nazi as an “illegal kidnapping” (500 F.2d at 
277); and even the mild statement in the resolution was tempered 
by the Security Council's declaration that it was "fm]indful of 
the universal condemnation of the persecution of the Jews under 
the Nazis, and of the concern of people in all countries that 
Eichmann should be brought to appropriate justice for the crimes 
of which he is accused”. 

** As one commentator noted in discussing the Eichmann case, 
“Argentina could and did protest the apprehending of Eichmann 
on her soil, but not on behalf of the individual. The protest con¬ 
cerned sovereignty.” Cutler, The Eichmann Trial, 4 

Canadian Bar Journal 352 (1961). 


trruational Lair, Vol. pp. lllll-Uld, (Ik* United States did 
not construe the term “adequate reparation” to require 
the return of Kiehmunn to his sanctuary: 

On dune liil, 1900, the Foreign Minister of Israel 
(Golda Mein inquired as to the meaning of “ade¬ 
quate reparation". On the following day, Henry 
Cabot Lodge, Representative of the United States, 
referred to the inquiry and stated: 

“The United States considers that ‘adequate 
reparation' will have been made by the expression 
of views by the Security Council in the pending 
resolution taken together with the statement of 
the Foreign Minister of Israel making apology on 
behalf of the Government of Israel. We therefore 
think that when we have adopted the pending 
resolution, ‘adequate rep •••'tion' will have been 
made and that the ineiti will then be closed. 
The normal and friendl relations between the 
two Governments can .1 progress. 

“It is on this understanding of the meaning of 
this resolution that the United States yesterday 
stated its position". U.S.-U.N. press release 
.‘{till ; XLI11 Rulletin, Department of State, No. 
10911, duly IS, 1900, p. 110 .. . .” 

And, of course. Fichmann was never returned to Argentina 
nor did Argentina ever request his return. Instead (id): 

[Ojn August :{, 1900, a joint statement by the 
Argentine and Israeli Governments was issued simul¬ 
taneously in Iluenos Aires and in dernsalem stating 
that the two Governments were “animated by the 
wish to comply with the resolution of the Security 
Council of dune lid, in which the hope was expressed 
that the traditionally friendly relations between the 
two countries will be advanced”, and announcing that 






(lit* “im iii *nt"—referring to the dispute following the 
clandestine ’bduetion of Adolph Eiehmann from Ar¬ 
gentine territory—between them was closed. The* 
“incident" <losnl was described in the joint state¬ 
ment as arising “out of tin* action taken by Israeli 
nationals which infringed fundamental rights of the 
state of Argentina." There was no reference in the 
joint statement to the adequate or appropriate re¬ 
partition which Argentina hud demanded and which 
the Security Council had requested. New York 
Times, August 1, ltltil), pp. 1, 3. 

Thus the Kichmunn case hardly establishes that “inter¬ 
national kidnapping"—assuming an arrest of an individual 
to stand trial in the courts of a free society can be so 
characterized--“violates the I’nited Nations Charter." 
Moreover, to the extent that the seizure of the appellant 
here may constitute a violation of international law, it 
affords no basis for the relinguishment of jurisdiction. 
Cook V. t aitrd Stairs, ‘JUS C.S. 102, .122 (1923). 
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CONCLUSION 

There is no liusis on the facts of ti case to depart 
from the well-settled rule that “[a| writ of habeas corpus 
is not like an action to recover damages for an unlawful 
arrest or commitment, lmt its object is to ascertain whether 
the prisoner can lawfully he detained in custody; and, if 
suflieient ground for his detention by the government is 
shown, lie is not to la* discharged for defects in the original 
arrest or commitment.: Xishimura Ekin v. United states, 
142 l\S. 651, 662 1 1 892 1 ; United States ex rel. Bilokumsky 
V. Tod, 263 I'.S. 141) 1 11)23); United States ex rel. Orsini 
v. lieincke, 2*t> l\ Supp. 1)74, 978 (11)68), affirmed on the 
district court opinion, 31)7 F.2d 977 (C.A. 2, 1968), cer¬ 
tiorari denied, 393 1.8. 1050 (1969); see also, Johnson V. 
Louisiana, 406 I'.S. 356, 365 (1971). Accordingly, the 
judgment of the District Court should be affirmed. 

Dated: November 25, 1974 

Respectfully submitted, 

David G. Tkageb, 

United States Attorney, 
Eastern District of New York. 


Edward R. Koeman, 

Chief Assistant United States Attorney, 
(Of Counsel). 
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Appendix A 

(3) 

The Clerk: Criminal motion, I'.S.A. v. Julio Juventino 
Lujan. 

The Court: You say you're in a hurry to net some¬ 
place? 

Mr. Lopez: I’m not hut Mr. Justice Composto is. 

1he t ourt: On what basis do you say you’re entitled 
to a dismissal? 

1 notice you cited U.H. ugainst Toscanino. 

Mr. Lopez: Your Honor, on January 1!) we had a dis¬ 
cussion oil the record as far as this matter is concerned 
and your Honor suggested at that time, when Assistant 
United States Attorney Puccio was before the Court, that 
we await the determination in C.S. v. Toscanino. 

The Court : The best you are entitled to under Tos¬ 
canino, is a hearing to determine the participation of our 
enforcement agency as to bringing him into the country. 
Why do you ask for a dismissal? 

Mr. Lopez: \ es, but I also ask for other and further 
relief as may be appropriate in the cause. 

If you feel a hearing is indicated so we (4 | can allege 
our claim and make proof of our claim, we are delighted 
to have such a hearing. I am perfectly satisfied with that. 

The Court: I’m sorry to take Mr. Kormau's argument 
away but we haven’t heard the last of Toscanino yet, as I 
understand- 

Mr. Korman: That's correct, your Honor- 

The Court: (continuing) And when Toscanino is final¬ 
ized—and 1 can’t tell when it will be—whether a month or 
six months—I will then hold a hearing. Hut, it is your 
delay in asking for a hearing at this point- 

Mr. Lopez: Right- 

The Court.: (continuing) And I don’t expect you will 
use this delay us a basis for the motion to dismiss for vio- 
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la lion of speedy trial rules because if you do that, what I’ll 
do—I’ll do what I did iu Toscanino—I'll try the case. 

Mr. Lopez: I’m trying to avoid that, because Toscanino 
is also mentioned in this indictment. 

What I am going to do. I am going to seek an adjourn¬ 
ment because of the Toscanino litigation [5J and i'll get a 
letter from the defendant consenting to this fact which I’ll 
forward to your Honor with a copy to the United States 
Attorney. 

If there's any Hack from the defendant in this matter, 
then, we'll have to set a trial date at your Honor's con¬ 
venience. I think that would be the best procedure. 

Mr. Korman: Judge, as long as this is going to be 
delayed, I'd like to make a suggestion. 

It's not at all clear to me, at least the decision in Tos¬ 
canino is not at all clear to me, as to all of the circum¬ 
stances under which the holding in that case would or 
would not apply and quite frankly, we would like to have 
this case up before the Court of Appeals at the same time 
as Toscanino is before it so that we could get a darilica- 
t.ion of precisely what they're talking about. 

The Court: You want a different panel? 

Mr. Korman: Oh, no, not a different panel. We’re 
going to move for- 

The t ’ourt: I mean in this case. 

Mr. Korman: Xo, no. 

I’ve asked for permission, ai least [6] preliminarily, 
from the Solicitor (Jeneral. to not. only take an immediate 
appeal in this case but ask that it lie heard en banc along 
with Toscanino and let me point out the reasons why l 
think having this case up there will provide further clari¬ 
fication of the holding in Toscanino. 
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At page dot lit of Ihe slip opinion, tin* Court of Appeals 
says that: 

*'11 lIn* charges oi (loveriinieiit iniseomiuct iu 
kidnapping Tox .mi no and forcibly bringing him 
into the l niled Stales suould be sustained, the fore¬ 
going piinciples would, as a matter of due process, 
entitle him to some relief. 

“The allegations include corruption and bribery 
of a foreign oftieial as well us kidnapping accom¬ 
panied by violence and brutality to the person. 

"Deliberate misconduct on tin* part of the United 
States agents in violation of not only constitutional 
provisions but also l be I Vderul Kidnapping Act and 
of two international treaties obligating the United 
States (iovi'innient. to respect the territorial sover¬ 
eign! v of Uruguay is charged.” 

[7] 

-Now, there are a nunibei of distinctions, just in read¬ 
ing that and putting that alongside the allegations in this 
motion. 

There is no charge of brutality or that, the Bolivian 
authorities were acting outside the scope of their authority 
and under the circumstances there could not possibly be 
any violation of the United Nations Charter or the O.A.S. 
Charter. 

* • • • • 

So, vvliat you have here are allegations that are basically 
similar to United States against Sobell in which he simply 
alleged that the .Mexican authorities, acting at the behest 
of American authorities, abducted him into the United 
States and the Court of Appeals then distinguished Sobell 
on the ground that lie didn't allege a violation of the 
United Nations Charter. 
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In niv own judgment there are substantial differences 
and ii is not at all clear to me what role each of these 
factors played in the ultimate decision of the Court of 
Appeals and since we are going to have a delay anyway, 
and I am prepared to say that we will file a notice of 
appeal today and docket the record today and file our 
brief within two weeks, in the Court of Appeals, we can 
make use of this period of time to obtain clarification from 
the < ourt, of Appeals as to the scope of their holding in 
Toscauiuo. 

1 he • ourt: Well, then 1 were other subtle suggestions 
J thought another case might present to the Court of 
Appeals that might further clarify Toscanino but I felt 
as a practical matter a hearing might be required because 
as you know, the opinion suggested two things. First, hold 
a hearing on these allegations and then, at the end of the 
opinion, indicating that I need not, if the defendant didn’t 
bring forth some support for the general allegations and 
in effect, directing that the defendant be more specific and 
have something more than general allegations for a hearing 
[»] 

Mr. Korman: But only in response to a Government 
denial is what the opinion says and I’m not prepared at 
this time to submit a Government denial of the allegations. 

Mr. Lopez: There’s no allegation on the part of Lujan 
as far as brutality but if there’s any decision as far as this 
matter is concerned, I would like to have the opportunity 
to present the defendant’s affidavit with regard to a factual 
allegation of everything that happened. 

What we have here is my affidavit and if this, by any 
means, is going to be reviewed by the second circuit I think 
we should go up on a complete record and the factual 
allegations of the defendant himself. 
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The Court : Well, if the Government doesn't challenge 
your iij^lii to make an affidavit and tin* defendant would 
say no more than you say, what would the affidavit add to 
the record? 

Mr. Lopez: 1 want to make sure it is understood— 
two things: That the Bolivian authorities advised Lujan 
they were not arresting him or detaining him on any 
charges on a violation [ IHJ of the Bolivian law hut were 
operating exclusively at the request of the F.B.l. or Ameri¬ 
can operatives. 

The Court: 1 don't think Mr. Kormun would object to 
that statement going in as part of your demand. 

Mr. Kormun: Without conceding the truth of it. 

The Court: Of course, without conceding the truth of 
it—because, as I heard what you said, that this is no more 
than Sobell, where the American authorities demanded the 
defendant and you’re saying the same thing—not violent 
in any way but. initiated by the request—1 mean not ac¬ 
companied by any violence or brutality—but a request for 
Mr. Lujan's presence to answer charges and that he was 
somehow delivered into the hands of the Government 
officials. 

Is it id' any significance to have the Government’s posi¬ 
tion of any argument in this case as to how he was con¬ 
ducted to the American officials or whether the American 
officials paid the Bolivian authorities for their services? 

Mr. Kormun: I don’t know how to answer that ques¬ 
tion—whether it’s significant to fhe [111 Government's 
position, flow precisely they obtained the acquiescence of 
the Bolivian authorities, as long as the Bolivian authorities 
were acting as agents of that government- 

The Court: I want, to be helpful but 1 am afraid if 
you go up oil too narrow a ground just that in those eases 
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where the Government requests the presence and they are 
delivered without formal demand, it’s not going to he too 
helpful with the definition of “out of bounds'’ in Toscaniuo. 

Mr. Lopez: Well, your Honor- 

The Court: Let Mr. Korman answer that. 

Mr. Korman: Again, it's a lack of clarity in the 
opinion. 

For example, there was nothing more than that in 
Soboll a id yet the Court indicated that Sobell would be 
decided differently today. 

The Court: I would like to see the file so 1 know what 
Mr. Lopez said in his atlidavit. 

Mr. Korman: There’s one more ground I want to pre¬ 
serve so it will not be said that we waived it. 

Assuming that Toscanino was ever held to [12] be ap¬ 
plicable to the facts in this case, we would argue that the 
holding in Toscanino, since it makes a dear change in the 
law, should not be applied retroactively to any case in 
which the conduct there prescribed took place prior to the 
holding in that case. 

The Court: So. that would distinguish it- 

Mr. Korman: 1 don't press that here but if it should 
ever be held I want it clear that I’m not waiving that. 

Mr. Lopez: I understand that he’s not waiving that 
right. It would have to be argued. 

Another thing that I think should be brought to the 
Court’s attention is that if it requires proof that there are 
extradition treaties between the United States and Argen¬ 
tina and the United States and Bolivia- 

The Court: What was that? 

Mr. Lopez: If there are in existence and were at the 
time of Lujan’s detention, valid extradition treaties in some 
form between the United States and Argentina and the 
United States and Bolivia- 
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[13] 

Tin* Court: Well, Mr. Korman may- 

Mr. Korman: Your Honor, (here are all those docu¬ 
ments which are a matter of public record and any Court 
can take judicial notice of them. 

The Court : These papers were not tiled, Mr. Lopez, 
because you sent them to me Imt they'll be tiled immedi¬ 
ately. 

So, the pertinent information is found on page o of 
the- 

Mr. Korman: And your Honor. 

The Court: Beginning at page 5. 

Mr. Korman: Yes. 

The Court: All right. Here is your statement: 

“(C) On or about November 1st, 11I7U, Lujan 
was taken by Bolivian police a»>d American C.I.A. 
agents or operatives in Bolivia, : the airport where 
lie was forcibly abducted and placed on an airplane 
and taken to New York.” 

Does that add anything to the defendant’s claim— 
"forcibly abducted and placed on an airplane”? 

[14] 

It doesn't say who forcibly abducted him and forcibly 
placed him on a plane. Do you think it would make 
a difference in the Government's case if it said “American 
agents then forcibly abducted him” which might indicate 
forcibly out of Bolivian hands? 

Mr. Korman: I understood the thrust of this allega¬ 
tion to be that both the C.I.A. and Bolivian police, together, 
put him on the plane—together. 

Mr. Lopez: That's right—together. 

The Court: .Joint action. 

• * * * * 

The Court: Did we further define that "(C)”? Mr. 
Korman, are you satisfied that you understand- 
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Mr. Korman: Yes. 

The Court: Now, when you say “acting [15J covertly" 
— I refer to < E)—would you further define that and say 
how the defendant claims the United States law enforce¬ 
ment oflicers acted covertly with the Bolivian police? 

Mr. Lopez: It's the defendant’s position in this case 
that a person by the name of Duran • as cooperating with 
the American agents and that he hired Lujan's plane on a 
legal flight from Argentina to Bolivia which cleared cus¬ 
toms and it was a lure to get him into Bolivia. Once he 
arrived then*- 

The Court: Who is Duran? 

Mr. Lopez: Duran, according to information and be¬ 
lief. is a person who goes to Lujan, in Argentina, and 
says **I want to rent your plane"—lie’s a licensed pilot— 
“I want you to take me to Bolivia. I have some work 
there with the l\S. authorities in the U.S. involving mines.” 

The Court: You’re saying the United States supplied 
the money to send him to Bolivia? 

Mr. Lopez: I have no actual proof—but that's the in- 
ferenct*—I have no actual proof as we are not privy to that 
kind of transaction. 

The Court: Now you are beyond just a simple request. 
[16] 

Mr. Korman: I don’t mind having that—again, with¬ 
out admitting the truth of it. 

The Court: So, the defendant’s position would be that 
United States money was paid to Duran and it was the 
United States’ plan or design—and they knew that Duran 
was going into- 

Mr. Lopez: Bolivia- 

The Court: (continuing) From Argentina- 

Mr. Lopez: Argentina to Bolivia- 

The Court: Yes—to induce Mr. Lujan to take the plane 
into Bolivia where he was then taken by Bolivian police. 

Mr. Lopez: Yes. 
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1 wunl to make flour that Lujan'* allegations ami the 
thrust of his application doesn't involve either the torture 
or terror we lind in Toscanino and doesn't involve, to our 
knowledge at this time, any elec ironic wiretapping or eaves¬ 
dropping illegal or otherwise. We make no such allega¬ 
tion. We have no facts of that. 

Thirdly your Honor, us far as Lujan is concerned, we 
make no claim as fur as custodial interrogation of any 
kind—those long hours of [17J interrogation that were the 
fact pattern, at least, on affidavit, in Toscanino. 

The thrust of Lujan's application is the deceit and 
trickery to lure* him to Bolivia—the United States' plan 
and the cooperation between the Bolivian police and the 
American operatives. But, what we don't know—hut if 
we’re going tip this way, the allegation would then be 
made that the Bolivian police acted without authority— 
but we have no proof. 

The Court : Let's assume they are acting without formal 
charges and m violation of Bolivian law. 

Air. Korrnun: Okuy. 

Mr. Lopez: Bight. 

The Court: Now, I think we have it. 

Mr. Lopez: And of course, there were extradition 
treaties in Argentina and Bolivia where a person could 
lie extradited. 

Mr. Kormau: Extradition treaties speak for them- 
selves. 

The Court: I thought you said extradition treaties be¬ 
tween this country and Bolivia? 

Mr. Lopez: Bight.—also Argentina. 

118] 

The Court: Bight. 

Now, I think we have the facts which form the basis 
for the defendant's claim of lack of jurisdiction and you 
are demanding a hearing and based on that claim, a hear- 
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ing is denied anil tin* motion to dismiss the* complaint for 
lack of jurisdiction is denied. 

# * • • • 

[23J * ‘ * 

<>n tin- other hand. Lujan might very well help fix the 
parameters of Toscaniuo so with that in mind, I will do 
what I thought I would never do and which I am doing 
for the first time—dismissing the indictment in United 
States against Lujan on the ground that the Court ob¬ 
tained the presence of the defendant through the con¬ 
nivance and trickery of the Government, as specifically set 
forth in the statement of facts in the affidavit of Mr. Lopez 
as explicated by his statement on the record here today 
and with the distinct understanding that the defendant 
•Julio .Invention Lujan he continued on bail in the amount 
fixed and upon the terms and conditions fixed pending the 
outcome of the appeal and until the appeal is final. 

* * • • • 



12a 


APPENDIX B 

(Notice of Motion for Reargument) 

UNITED STATES DISTRICT COURT 
EASTEUN DiSTttICT ok Xew Vouk 


73 Cr. 077 


- m » ^ - 

United States of Ameuica 
— against — 

Jean 1’all Angeixetti, et al., 

Defendants. 


Sibs: 

1 ’lease take noth k that upon tlit* aiiiu'Xi'd aflidavit of 
Edward K. Korman, Chief Assistant United States At¬ 
torney fur the Eastern District of New York and upon all 
the proceedings heretofore at herein, the United States of 
America will move this Court before the Honorable Jacob 
Mishler, Chief Judge, at the United States Courthouse, 225 
(adman I’laza East, Brooklyn, New York, on the 21st day 
of June 1074 at 10:00 o'clock in the forenoon or as soon 
thereafter as counsel can be heard for tin order granting 
reargument herein and for a further order vacating the 
order herein dismissing the indictment and for such other 
nnd further relief as this Court deems just and proper. 
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Dated: Brooklyn, New York 
June 17, 1974 

David (J. Tbager 
United States Attorney 
Eastern District of New York 
Attorney for United States of 
America 

225 Cadman Plaza East 
Brooklyn, New York 11201 

t Signed By): Edward It. Kouman 

Edward It. Korman 

Chief Assistant U.S. Attorney 

To: CLERK 

United States District Court 
Eastern District of New York 


Frank A. Lopez, Esq. 

31 Smith Street 
Brooklyn, New York 11210 
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Appendix li 

UNITED STATICS DISTRICT COURT 
Eastern District or N'ew York 
73 Cr. G77 


United States or America 
—<1 gainst — 

.Jean I'all Angelxettt, et al., 

Defendants. 


State or New York ) 

County or Kings ) ss.: 

Eastern District of New York) 

Edward li. Korman, being duly sworn, deposes and 
says: 

1. I am the Chief Assistant United States Attorney 
for the Eastern District ol' New York, duly sworn accord¬ 
ing to law and acting as such. I make this aflidavit in 
support of the within motion of the United States of 
America for reargument of the motion of the defendant 
Julio Juventino Lujan to dismiss the indictment herein, 
which mot 'an was orally granted by the District Court on 
June 7, 11174, and for an order vacating the said dismissal 
aud reinstating the indictment. 

2. On June 7, 11174, an oral order was entered dis¬ 
missing the indictment in the above-captioned case on the 
authority of I'nited States v. Toseanino, — F.2d — (slip 
opinions, 34113, May la, 1974). Although the District Court 
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(Affidavit of Edward It. Konnun) 

wan of ilu* view that, a dismissal was not warranted, and 
was reluctant to dismiss the indictment, both parties felt 
that was the best procedure to obtain a prompt determina¬ 
tion of the applicability of the holding in Toscanino to the 
somewhat different facts in this case. Accordingly, the 
indictment was dismissed, and the United States tiled a 
notice of uppeal on the same day. 

3. After carefully studying the opinion in Toscanino 
while working on the petition for rehearing cn banc, the 
Government concluded that it erroneously counseled the 
dismissal of the indictment. Under the holding in Tos¬ 
canini), as the Government understands it, the defendant 
would not, under any circumstances be entitled to a dis¬ 
missal of the indictment. The indictment, which was 
handed up prior to his seizure, is perfectly valid and there 
would seem to be no reason why a defendant properly 
brought before this Court could not be brought to trial. 

4. The Government believes that the remedy which the 
defendant, should have sought is a petition for a writ of 
habeas corpus pursuant to Section 2241 of Title 28 of the 
United States Code alleging that he is “in custody in viola¬ 
tion of the Constitution or laws or treaties of the United 
States”, and seeking an order directing his release and re¬ 
turn to Argentina. An order denying such an application 
could then be appealed to the Court of Appeals pursuant 
to Section 2253 of Title 28 of the United States Code. 
Such a disposition would also be in keeping with the ex¬ 
pressed view of this Court that the defendant is not en¬ 
titled to any relief and would provide an equally ex¬ 
peditious procedure for determining the applicability of 
United Mates V. Toscanino, supra. 
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(Affidavit of Edward It. K or man) 

5. Attached hereto as Exhibit A is a copy of a stipula¬ 
tion between the attorneys for the parties withdrawing the 
notice of appeal liled herein on June 7, 1974. 

Wheuefoke, it is respectfully requested that the motion 
for reargument herein be granted and that this Court's 
order of June 7, 1974 be vacated and the indictment ordered 
reinstated as against the defendant Julio Juventino Lujan. 

Dated: Brooklyn, New York, 

June 17, 1974. 

(Signed) Edward B. Kouman 

Edward It. Korman 
Chief Assistant 
United States Attorney. 


Sworn to before me this 
17th day of June 1974. 

(Signed) Fkances A. Grant 

A* Frances A. Grant 

Notary Public, State of New York 
No. 41-4503731 
Qualified in Queens County 
Commission Expires March 30, 1975 



17a 


APPENDIX C 
(Judgment) 

exited states distujct coebt 
Eastkkx District of New York 
74 (J 928 


EXITED STATES OF AM Fill!'A, ox rel. ,J l U() .J t'VEXTIXO LUJAN 
on the petition of Eraxk A. Lopez, 


■f tyainst— 


Petitioner, 


\\ auokx Loris Gexoeer, Superintendent Federal Detention 
lleadtpiarters, New York City, llox. David G. Trader, 
Ended Stales Attorney for the Eastern District of 
New York, and any other person having custody and 
control of the relator, 




Respondents. 


An Order of Honorable .Jacob Mishler, Enited States 
District .lodge, having been filed on .June 21, 1974, finding 
for the respondent and against the petitioner, it is 

OUDEUKD and Aim vim; ED that the petition for a writ of 
habeas corpus is dismissed. 


Dated: Drooklyn, New York 
June 24, 1974 


Lewis Ordel, 


By: 


Clerk. 


Chief Deputy Clerk 


» 
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(Warrant for Arrest of Defendant) 


UNITED STATES DISTRICT COURT 
Foil tiii; Eastern District of New York 
73 Cr. 677 


United States of America 
— against — 

Jean Fall Angelletti, et al., 

Defendants. 


To 1 Any Special Agent of the Drug Enforcement Admin¬ 
istration, and/or to any United States Marshal or 
any Deputy United States Marshal 

You are hereby commanded to arrest Julio .Tuventino 
Lujan and bring him forthwith before the United States 
District Court for the Eastern District of New York in 
the city of Brooklyn, X.Y. to answer to an indictment 
charging him with conspiracy prior to May 1, 11171 to im¬ 
port and bring into the United States and to receive, con¬ 
ceal. buy, sell and facilitate the transportation, conceal¬ 
ment and sale of a large quantity of heroin, a narcotic 

1 Insert designation of officer to whom the warrant i9 issued, 
e.g., “any United States Marshal or any other authorized officer”; 
or "United States Marshal for the Eastern District of New 
York"; or "any United States Marshal”; or "any Special Agent 
of the Federal Bureau of Investigation"; or "any United States 
Marshal or any Special Agent of the Federal Bureau of In¬ 
vestigation”; or “any agent of the Alcohol Tax Unit.” 
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(Warrant for Arrest of Defendant) 

drug; conspiracy on and after May 1, 1971 to import, dis¬ 
tribute and possess with intent to distribute a large quan¬ 
tity of heroin, a Schedule 1 narcotic drug controlled sub¬ 
stance* in violation of Title 21, Cnited States Code, §§ 173, 
174, 84*5 and 9G3. 

Dated at Brooklyn, New York on July 19, 1973 

Lewis Orgel, 

Clerk. 


By: 


Deputy Clerk. 
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STATE OF NEW YORK 
COUNTY OF KINGS 
EASTERN DISTRICT OF NEW YORK 
___ _ ^ LYDIA FERNANDEZ 

deposes and says that he is employed in the office of the United States At 



District of New York. 
That on the 27 th 


two ( 

day of November 19 74 he served sxs] 


Brief and Appendix for the Appellee 


by placing the same in a properly postpaid franked envelope addressed to: 

Frank A. Lopez, Esq. 

31 Smith Street 
Brooklyn, N. Y. 11201 


and deponent further says that he scaled the said envelope and placed the s£ 
drop for mailing in the United States Court House, Washington Street, Boroui 
of Kings, City of New York. 


Sworn to before me this 
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